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A Note on Terminology
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issue of terminology. Comhldmh Action Network has chosen to use the phrase Majority World in its work.
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Comhlamh

Established in 1975 ‘Comhlamh, Development Workers in Global Solidarity: Ireland’ is an organisation of vol-
unteer members committed to working for sustainable development. It does this through supporting, empow-
ering and training development workers, development educators and campaigners, and engaging with these in
action for just, equitable and sustainable development. The particular contribution of Comhldmh stems from
being an organisation of volunteer members, being informed by the experience of Irish development workers
worldwide, not being involved in delivering aid overseas, and approaching development and social justice in an

integrated way.

Jomhlamh seeks to act in solidarity and partnership with people struggling for economic and social justice

everywhere.

Volunteer members of Comhlamh are active in raising public awareness on a number of development and
justice issues:

- promoting good practice and equality in aid delivery;

- welcoming immigrants to Ireland and promoting a multi-cultural Ireland,;

- seeking equitable trade relations between industrialised countries and the South;

- supporting people seeking to engage in development work overseas and in Ireland,;

- providing skills training to development educators and campaigners;

- welcoming home returned development workers;

- involvement in a range of issue-based programmes including work relating to the integration of refugees,

health and anti-racism
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SUMMARY OF MAIN FINDINGS

- The TRIPs (Trade Related Intellectual Property Rights) Agreement means that member
states of the WTO (World Trade Organisation) must enact domestic legislation which

provides for minimum standards of intellectual property rights protection.

- The TRIPs Agreement was included on the agenda of the WTO after intensive lobbying by
a small coterie of thirteen multinational corporations who comprised the Intellectual
Property Committee (IPC).

- The TRIPs Agreement makes the privatisation of the world’s biodiversity a reality. This
violates both the Convention on Biodiversity and the International Treaty on Plant Genetic
Resources for Food and Agriculture. Both of these are legally binding UN treaties which

have been ratified by Ireland.

- The TRIPs Agreement requires that member states of the WTO provide for the protection of
plant varieties by means of patents, plant breeders’ rights, a combination of both or a sui

generis (‘of its own kind’) system which in reality means the UPOV Convention (see page 33).

- The TRIPs Agreement will reinforce the phenomenon of ‘biopiracy’ where natural
resources are appropriated and patented by companies or organisations, e.g. the neem

tree, turmeric, the Mexican enola bean, etc.

- The 1952 Patent Act of the US does not recognise ‘prior art’ outside its borders. This
means that ‘innovators’ or ‘inventors’ in the US can claim what they have created as ‘novel’

even though the product may have been patented elsewhere. This is the basis of biopiracy.

- The TRIPs Agreement makes no provision for the ‘benefit-sharing’ of plant genetic resources.
Neither does the agreement recognise the principle of ‘prior informed consent’ between

those extracting the genetic materials and those who claim ownership over those resources.

- The TRIPs Agreement does not recognise the contribution of farmers, communities and
indigenous peoples in the conservation and creation of genetic resources by human selec-

tion for millennia.

- Article 27.3(b) of the TRIPs Agreement requires that member states allow the patenting
of plants and animals that have been produced through ‘non-biological’ and ‘microbiolog-
ical processes’. These references are to the new biotechnologies of genetic modification

(also known as ‘genectic engineering’).
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- The TRIPs Agreement legalises the patenting of ‘life forms’ such as genes, gene sequences,
plant varieties and micro-organisms. These are discoveries in nature but organisations have

been able to claim them as ‘inventions’.

- In a multitude of secretive bilateral treaties, regional agreements and investment treaties,
a significant number of developing countries have been forced to adopt the provisions of
the UPOV Convention which is very stringent in terms of what farmers are permitted to
save and exchange from their harvests. Under the TRIPs Agreement countries are ostensi-
bly allowed create their own sui generis systems of plant variety protection. This flexibility

is being negated by the imposition of the UPOV Convention.

- The TRIPs Agreement (and the related UPOV Convention) render illegal the sale and
exchange of seed in agriculture. Almost one and a half billion farmers depend on the saving
of ‘across-the-fence’ sale and exchange of seed for their livelihoods. The TRIPs Agreement
means that many farmers will no longer be able to continue these practices. In terms of

food security, the termination of such practices will be catastrophic.

- Plant breeder legislation has already led to farmers being fined for selling and exchanging
seed as well as selling uncertified seed in industrialised countries such as the US, Germany,
Scotland and Canada. The TRIPs Agreement will reinforce and expand the power of plant

breeders.

- Proponents of the TRIPs Agreement state that the agreement will lead to a greater transfer
of technology and more investment in developing countries. A World Bank study proved

that this was not the case in reality.

- Legislation required under TRIPs is leading to the consolidation of the seed market in
certain countries. For example, Monsanto and DuPont now control 75% of the Brazilian
corn market. Since 1997, Monsanto’s share of the Brazilian maize seed market went from

0% in 1997 to 60% two years later by acquiring small local firms.

- As an antitrust case brought against the five ‘dene giants’ (Monsanto, DuPont, Dow
Chemical, Novartis, AstraZeneca) shows, the ‘giants’ act as a cartel, restricting competi-
tion, breeding a narrow selection of crops and keeping prices of inputs for farmers, such
as seed, much higher than should be the case. Their expansion into developing countries
will reinforce their grip on markets and will lead to the consolidation of the food chain by

a quintet of powerful conglomerates.
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1.1

1.2

1
INTRODUCTION AND BACKGROUND TO TRIPS

INTRODUCTION TO REPORT

This report will serve as an overview into the World Trade Organisation’s (WTO) Trade
Related Aspects of Intellectual Property Rights (TRIPs) Agreement and the extent to which
the agreement, particularly Article 27.3(b) of the agreement, impinge upon food security in

the developing world.

The report begins by looking at the genesis of and motivation for the TRIPs Agreement. It
then looks briefly at the transformation in agriculture wrought by the ‘gene revolution’ and
the consequent rush to patents that it has wrought. The potential impact of the most con-
tentious article of the TRIPs Agreement, namely Article 27.3(b) upon the developing world

is then assessed.

It has been claimed that since the Uruguay Round of trade talks which begot the TRIPs
Agreement, there has been a consolidation of the seed industry, with certain firms enjoying
monopoly privileges in certain key sectors. This trend is at variance with the WTO’s aspira-
tion of greater liberalisation of trade. However, the greatest danger to food security in devel-
oping countries may come from the implementation of the UPOV Convention (International
Convention for the Protection of New Varieties of Plants) which has been used by powerful
states in bilateral, regional and sub-regional trade agreements as a means to ensure the com-

pliance of developing countries with the provisions of the TRIPs Agreement.

As a result of the TRIPS Agreement, WT'O member countries must provide intellectual
property rights protection for plant varieties, either in the form of patents or through a sui
generis (i.e. of its own kind) system. The sui generis provision in theory should allow coun-
tries to develop their own system for protecting plants. In practice, however, the UPOV
Convention has become the most widely used model for implementation of countries’ sui
generis obligations. One of the reasons why this is so is because UPOV is the only plant

variety protection system that exists in international IPR law.

FOOD SECURITY DEFINED

Food security can be defined as more than simply ensuring that there is an adequate amount of
food cultivated or available on the market. Food security also encompasses the question of
whether people are able to purchase enough food to satisfy their basic nutritional requirements.
(Dutfield, 2002) It has been stated that the use of patents on plant genetic resources in the
developing world could jeopardise food security because with three-quarters of the world’s pop-
ulation that live below the poverty line involved in agriculture, ‘anything that increases the costs
of agricultural seed or other inputs could be damaging’. (Oxfam, 2002: 220)




Equally detrimental to poorer farmers could be restrictions on their rights to retain the
seeds on which the following year’s harvest is dependent. As the Indian environmentalist
Vandana Shiva writes: ‘Seed is the first link in the food chain. It is the embodiment of life’s
continuity and renewability; of life’s biological and cultural diversity. Seed for the farmer is
not merely a source of future plants/food; it is the storage place of culture, of history. Seed

is the ultimate symbol of food security.’

Traditionally, farmers save their seeds after each harvest and replant them the following
year. Many farmers, particularly those in developing countries, trade and exchange seeds
locally with other farmers. For breeders this means that they have difficulty recouping the
investments made in improved varieties through repeat sales. Many plant varieties have orig-
inated in the seeds that farmers have selected and sown for thousands of years. Such prac-
tices of on-farm experimentation and conservation ‘form the basis of food security and liveli-
hoods for communities throughout the developing world’. (UNDP, 2003: 216) Even in indus-
trialised countries, it is quite common for farmers to reuse seed from a previous harvest,
although for many crops ‘legal purchase is now the rule’. (CIPR (Commission on Intellectual
Property Rights), 2002: 58) Legal mechanisms, such as those outlined in Article 27.3(b) of
the TRIPs Agreement, could force farmers to purchase seed each year and, as a consequence,

force them off their landholdings in their millions.

The TRIPs Agreement will have far-reaching implications for the developing world in agri-
culture, particularly in the sphere of biodiversity. Developing countries retain 90% of the
world’s biodiversity and are the source of genetic resources that are of enormous benefit to
industry and agriculture. (Dutfield, 2000) Traditionally, these genetic resources have been
transferred freely to developed countries on the understanding that they formed part of
humanity’s ‘common heritage’ as has been outlined in the FAO (Food and Agricultural
Organisation) International Undertaking on Plant Genetic Resources. (FAO Resolution 8/83)
It was perceived that developing countries would benefit from this transfer of resources as
many of them lacked the financial and technological means to develop the resources them-

selves.

1.3 BIODIVERSITY DEFINED
The term biodiversity refers to ‘all living organisms, their genetic make-up and the commu-
nities they form’. (Biggs, 1998: 116) Biodiversity is also ‘the essential ingredient of biotech-
nology which can recombine genetic traits in the DNA and use them to create genetically
changed life forms’. (Ibid.) Both biodiversity and biotechnology are intimately connected,
and it is now impossible, as one commentator asserted, ‘for those concerned about sustain-

able development to talk about biodiversity without talking about biotechnology’. (Ibid.)

1.4 PATENT LAW IN DEVELOPING WORLD
Prior to the TRIPs Agreement most countries in the developing world had especially weak
patent laws in the areas of food and drugs, ‘because they are so fundamental to any society’s
needs’. (Biggs, 1998: 133) It was for these reasons that industrialised countries did not

permit patents to be granted on food, chemicals, plants or animals until the 1960s. Some

4 | Implications of TRIPs for Food Security in the Majority World



1.5

countries, such as Switzerland from 1850-1907, Austria, France, Britain before 1852 and
the Netherlands from 1869-1912, abolished all their patent laws on the grounds that they
amounted to little more than monopolistic practices and acted as deterrents to indigenous
innovations. (Monbiot, 2002: 19)

In 1998, the high-income countries of the Organisation for Economic Co-operation and
Development (OECD) accounted for 86% of all patent applications worldwide. This earned
those OECD countries over 97% of global royalties and licence fees. In contrast, that same
year, the world’s least developed countries earned less than 0.5% of all royalties and licence

fees. In this way, among many others,

TRIPs works against latecomers or imitators by increasing the price of technology
and restricting their options for technological catch-up. Further, it affects future
economic development, which is likely to increasingly rely on the power of ideas and
information, threatening to leave behind countries that lack research capacity’.
(UNDP, 2003: 207)

BACKGROUND TO TRIPs AGREEMENT

The TRIPs Agreement is one of the three pillars of the WTO - the others being trade in goods
and services — and it was negotiated during the Uruguay Round of trade talks that took place
from 1986-1994 under the auspices of the GATT (General Agreement on Tariffs and Trade).
The TRIPs Agreement came into effect with the establishment of the WTO on 1 January
1995. The agreement was framed with the intention of protecting intellectual property on a
global scale by means such as patents, copyrights and plant breeders’ rights. Intellectual
property rights are defined by the WTO as the rights that are given to persons over the cre-
ations of the mind such as inventions, works of art and literature and designs. They usually
give the creator an exclusive right over the use of his/her creation for a certain period of
time, usually twenty years. In order for a patent to be granted it must fulfil certain criteria.

The object being patented must be novel, innovative and useful. (Meek, 2000)

In the Uruguay Round members of the GATT undertook to make their domestic legislation
conform to the TRIPs Agreement and therefore allow all inventions, with a few exceptions,
to be patentable. Placing intellectual property rights within the WTO means that those
members that fail to comply with their obligations under the TRIPs Agreement face the pos-
sibility of having trade sanctions imposed upon them by the WTO’s Dispute Settlement
Understanding (DSU). Developing countries were accorded a five-year time lag on imple-
mentation meaning that their legislation had until 1 January 2000 to become ‘TRIPs-com-
pliant’. Least developed countries were allowed until January 2006 before implementing the
agreement. The review of Article 27.3(b) of the TRIPs Agreement is currently ongoing in the
TRIPs Council.

TRIPs was, both politically and technically ‘one of the most difficult issues on the Uruguay
Round agenda’. (Hoekman and Kostecki, 1995: 151) The issue of intellectual property rights

protection was new to the GATT and involved a North-South confrontation. The United
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States, in particular, assumed an aggressive position when the issue of intellectual property
rights was discussed during the Uruguay Round. US companies, particularly pharmaceutical

corporations, played a major part in determining the framework of TRIPs. (Weissman, 1996)

James Enyart, a senior Monsanto employee at the time of the Uruguay Round of negotia-
tions, stated about TRIPs that ‘industry identified a problem, crafted a solution and sold it
to our governments’. (Enyart, 1990: 54) Monsanto was ‘one of the corporations to demand
that the GATT ... incorporate a worldwide patents regime, in order to protect what it
claimed were its inventions’. (Monbiot, 2000: 253) The powers invested in the beneficiaries
of the TRIPs Agreement were astounding. As Hutton writes, the US forced through GATT a
framework agreement on TRIPs ‘protecting the enforcement of intellectual property rights,
with the result that the US Patent Office — as the gatekeeper controlling the exercise of
patents in the world’s largest market — would become the de facto upholder of all advances
in the information age’. (2002: 203)

Therefore, it may be accurate to state that the TRIPs Agreement was not only derived as a
means of confronting intellectual piracy and counterfeiting on a global scale. The TRIPs
Agreement was also regarded as a component of the policy of ‘technological protectionism’
‘aimed at consolidating an international division of labour whereunder Northern countries
generate innovations and Southern countries constitute the market for the resulting
products and services’. (Correa, 2000: 5) Worried at their declining position in world trade,
a scenario for which intellectual piracy was perceived as a major contributory factor, US

industries were anxious to establish international rules that would counter this trend.

The growing importance of intellectual property for the United States can be illustrated by
its increase as a percentage of exports. In 1947, for example, intellectual property com-
prised almost 10% of all US exports. By 1986 intellectual property formed 37% of US

exports. In 1994, intellectual property accounted for over half of the United States’ exports.

1.6 WHY DID DEVELOPING COUNTRIES SIGN TRIPs?
The theory of democratic bargaining among sovereign states that was formulated by the
Australian academic Peter Drahos states that for democratic bargaining to take place at
least three conditions must obtain. Firstly, all relevant interests need to be represented in
the negotiating process (what Drahos calls the condition of representation). Secondly, all
those present in the negotiations must have full information about the consequences of
various possible outcomes (the condition of full information), and thirdly, one party must not
coerce the other (the condition of non-domination). In the negotiations on TRIPs none of
these conditions prevailed. Most decisions on intellectual property were taken by the ‘Quad’
of the United States, Japan, Canada and Europe. Developing countries were rarely repre-
sented at the negotiations and only ten intellectual property experts from the developing
world attended talks on TRIPs; all parties did not have full information as to the conse-
quences of the TRIPs Agreement: there was little doubt that there would be massive trade
gains for the United States but little assessment of what TRIPs would mean for developing

countries and virtually no mention of the consequences of TRIPs for food security. By use of
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its Section 301 provision (see Section 1.7), the United States was able to coerce states such
as India and Brazil into accepting TRIPs onto the WTO’s agenda.

Prior to, and including the Uruguay Round, industrialised countries had asserted that
improved intellectual property rights (IPRs) protection would lead to greater technology
and investment flows to the developing world. The assumption made by industrialised coun-
tries involved in the negotiations was that developed and developing countries would benefit
alike from the introduction of greater global IPRs protection. (Correa, 2000) By forfeiting
the intellectual property arena to the developed world, developing countries were to be
accorded greater leverage on areas of arguably greater importance to their economies,
namely agricultural subsidies as well as more access to Northern agricultural and textile

markets.

The United Nations Development Programme (UNDP) in its report Questioning the
Ownership of Knowledge (1999) stated that the developing world receives $50billion in aid
on an annual basis. However, the cost to the South of interest payments on debt combined
with unequal terms of trade which deflate prices for its commodities or prevent them being

sold at competitive prices was estimated at $500billion.

Since the signing ceremony in Marrakesh those promises have not been maintained. In fact,
since 1994 agricultural subsidies have increased significantly to farmers in the United States
and Europe. Overall, the World Bank states that agricultural subsidies paid to farmers and
agribusinesses to protect the markets of the industrialised world from competing with
produce from the developing world are seven times ($US350billion) what the South receives
in aid annually ($50billion).

Developing countries’ acceptance of the TRIPs deal in the Uruguay Round also stemmed pre-
dominantly from a mix of fear that without it they would be increasingly vulnerable to ‘uni-
lateral arm-twisting by the US and the EU, and a growing perception that IP (Intellectual
Property) laws also had benefits in terms of allowing participation in knowledge-creating
activities, providing consumers with access to new products, and giving industries better

opportunities of obtaining cutting-edge technologies’. (Hoekman and Kostecki, 1995: 149)

DEVELOPING COUNTRIES AND TRIPS ARTICLE 27.3(B)

It is important to stress that developing countries, up to the Seattle Ministerial Conference
of 1999, did not adopt a coherent position regarding the highly controversial Article 27.3(b)
of TRIPs. In fact, prior to the Uruguay Round of talks, some developing countries had initi-
ated a strengthening of their domestic IP legislation in the hope of attracting greater

foreign direct investment and technology.

As a result, developing countries did not act as a cohesive block on the issue of IPRs at the
Uruguay Round. Some developing countries enacted tighter legislation in the IP field in
direct response to the threat of unilateral trade sanctions by the United States under

Section 301 of its 1974 Trade Act,' while some brought in legislation in response to fears of
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being undercut by competitors in other developing countries. Some developing countries
believed that stricter IP protection would benefit their economies because it ostensibly
formed part of a coherent move towards a more free-market economy. (Hoeckman and
Kostecki, 1995)

The respective positions adopted by individual countries towards Article 27.3(b) are depend-
ent on numerous factors, namely, if the country is a net food importer; the extent of its bio-
diversity; the nature of the farming community within that country; the degree to which
that country has industrialised and whether that country has an established biotechnology
industry; the amount of pressure exerted upon an individual country by another; and
whether trade-offs in other areas, such as agricultural subsidies, have been promised as an

incentive to conform to the provisions of the article. (Hockman and Kostecki, 1995)

Tansey wrote in 1999, the year that the review of Article 27.3(b) began, that developing
countries would at least wish to maintain their options regarding the implementation of the
highly contentious article. This would entail having more time to examine the issues and
possibilities and would mean a minimum position of no change to the text as is. If, however,
the article is to be revised, then many civil-society groups and governments would prefer
plants and animals to be excluded from patentability and that the requirement for a sui

generis system of protection of plant varieties be removed. (Tansey, 1999)

What has happened in the interim is that Article 27.3(b) has still not been fully reviewed.
One reason for this is that developing countries have interpreted the term ‘review’ to mean
a possible rewriting of the article’s provisions; developed countries, such as the US, define
‘review’ as meaning an update on the implementation of the article. This semantic dispute
is one of the many reasons why TRIPs has been called ‘a dream come true for patent lawyers,

a nightmare for everyone else’. (Oxfam, 2002: 208)
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2.2

2

COST OF INTELLECTUAL PIRACY - VALUE AND
PROPRIETORSHIP OF PLANT GENETIC RESOURCES

COST OF ‘INTELLECTUAL PIRACY’

The TRIPs Agreement was formulated as a consequence of heightened concern voiced by
innovators and inventors at the plagiarising of intellectual property and the limited safe-
guards granted to innovators under international trade law. (Grubb, 1999) Industrialised
countries entered the Uruguay Round negotiations with the clear objective of universalising
the standards of intellectual property rights protection. (Correa, 2000) The US
International Trade Commission estimated in 1988 that US-owned corporations were being
defrauded of between $40billion and $60billion per year thanks to what it termed ‘foreign
intellectual piracy’. In 1999 the Commission revised this estimate to between $100billion
and $300billion. (Dutfield, 2000)

THE VALUE OF PLANT GENETIC RESOURCES

However, the Canadian-based organisation ETC (Action Group on Erosion, Technology and
Concentration) counters these figures by stating that the value of germplasm from devel-
oping countries to the pharmaceutical industry in the early 1990s was at least $32billion a
year, and that genes from fields in developing countries of fifteen major crops contribute
over $50billion per annum in annual sales in the US alone. (ETC, 2002) Shiva states that ‘the
accusation of “piracy” that the US is making against the Third World is more applicable to the
US itself’ (Shiva, 1993: 126) and she estimates that the US owes the developing world

$302million for royalties for farmers’ seeds, and $5.1billion for pharmaceuticals. (Ibid.)

It has been estimated that foreign genetic resources have added $3.2billion to the
$11billion annual US soybean crop and about $7billion to the $18billion annual corn crop.
This is quite apart from the fact that all of the top fifteen crops in the US, with annual sales
of $50billion, originally come from foreign sources. (UNEP, 1992) The contribution of wild
varieties to the US farm economy between 1976 and 1980 has been put at $340million per
year, while the total contribution of wild germplasm to the American economy has been esti-
mated at $66billion. (Shiva, 1991)

Estimates of the true value of plant genetic resources worldwide vary substantially. For
instance, two NGOs which between them represent the interests of the seed industry in over
sixty countries, namely the International Seed Trade Federation (FIS) and the International
Association of Plant Breeders (ASSINSEL), have calculated the value of the global seed
market at $30billion a year. On the other hand, the genetic resource consultant Dr Daniel
Putterman puts the figure at $13million. (Dutfield, 2000) Dutfield emphasises that no
matter which figure is more representative of the true value of plant genetic resources, what

cannot be calculated is the importance of such biodiversity for the millions of subsistence

| 9



23

2.4

farmers around the world who depend upon them for their survival. (Ibid.)

Developing countries have been paid only an infinitesimal fraction of the value for the raw
materials and knowledge they contribute. (ETC, 2002) The United Nations Development
Program (UNDP) claimed in 2001 that a 2% royalty charge levied by developing countries on
genetic materials developed by local communities in the southern hemisphere that have
been patented in the industrialised North would generate more than $5billion from medic-
inal plants alone. (UNDP, 2001)

ACCESS TO PLANT GENETIC RESOURCES UNDER PATENT LAWS

From 1990-95 the number of biotechnology patents granted globally was 25,000, which
accounted for 1% of the total patents granted worldwide; 37% of those biotechnology
patents emanated from the United States, another 37% came from Japan, whilst 19% origi-
nated in the EU. Developing countries accounted for less than 2.6% of all patents. This
figure is ‘one indicator of the dramatic North-South asymmetry existing with regard to the

innovative capabilities in modern biotechnology’. (Correa, 2000: 174)

The granting of a patent entails a prohibition (ius excluendi) of the use of patented material
in the countries where the rights have been recognised. Given the territoriality of patent
rights, the title holder cannot exercise his/her rights outside the jurisdiction where the
patent has been registered. But he/she can prevent the importation of products made else-

where containing the invention. (Correa, 2000: 176)

The ability of patent holders to prevent the importation of products containing the inven-
tion that have been made elsewhere is one of the primary concerns of Indian cotton pro-
ducers given the patent on all transgenic cotton taken out by the US agri-chemical corpo-
ration Agracetus. Farmers in the Andean region have also expressed grave concerns regard-
ing the patent taken out by Colorado State University on quinoa. Up to the ruling in August
2001 by the United States Patents and Trademark Office (USPTO) regarding the patenting
of basmati rice by the Houston-based corporation RiceTec, it seemed possible that basmati-
rice farmers in sub-Himalayan India and Pakistan would have to pay royalties on their

produce.

Peter Day, the director of the AgriBiotech Centre of the State University of New Jersey,
writes that, ‘in theory, the patent system is supposed to make material available for further
research by protecting the interests of the patent holder. In practice, the patent holder can
find many ways to block distribution of the patented material and to limit the uses made of
it’. (Day, 1995: 83, quoted in Correa, 2000: 173)

CONCEPT OF ‘OWNERSHIP’ OF RESOURCES

If countries claim ‘ownership’ of genetic resources and biodiversity as is feasible under
Article 15 of the United Nations Convention on Biological Diversity and in the 2001
International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA) but

not in the TRIPs Agreement, numerous difficulties will arise. For example, a new plant
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variety may be the product of centuries of breeding and cross-breeding which in themselves
are products of selection and breeding by farmers in many parts of the world. Carlos Correa
wrote that ‘in every country, most of the germplasm used in agriculture comes from other
countries and it is often very difficult or extremely costly, and sometimes practically impos-

sible, to determine the country of origin’. (Correa, 2000: 168)

Table 1, which shows the sources of plant-derived calories in Brazil, demonstrates one
example of how plant genetic resources which are deemed indigenous to a single country or
particular areca may in fact have their origins in a different part of the world. The banana,
for example, which is a major cash crop in South and Central America, originated in south-
east Asia. Wheat originated as a crop in the near east but the specific genes which inspired
the semi-dwarf wheats made famous by the Green Revolution came from Japan via the US
and Mexico. (Crucible Group, 1994)

Table 1: INTERDEPENDENCY OF PLANT GENETIC RESOURCES

Crop Share of Plant-derived Calories (%) | Centre of Origin
Sugar 20.38 Indochina

Rice (paddy) 17.64 Asia

Wheat 15.29 West & Central Asia
Maize 12.20 Central America
Soybean 8.84 China/Japan
Cassava 7.10 Brazil/Paraguay
Beans 6.40 Andes

Bananas 2.22 Indochina

Sources: Crucible Group, United Nations Food and Agricultural Organisation (FAO), 1994

Dutficld suggests that there is ‘strong evidence that if a developing country establishes a
strong regulatory regime for access to crop germplasm, industrialised-world crop breeders
would be affected far less than breeders in the South that might wish to exchange

germplasm with countries sharing the same agro-climatic conditions’. (Dutfield, 1999: 5)

The importance of conserving and using in a sustainable manner the world’s plant genetic
resources for food and agriculture — given that the development and sustainability of agri-
culture are highly dependent on access to PGRs — is ‘broadly recognised today’. (Correa,
2000: 167) In order to prevent the calamity of genetic erosion and to engender more sus-
tainable methods of agriculture the FAO Commission on Genetic Resources for Food and

Agriculture recognised a number of key areas where urgent action is required.

One of these areas is farm conservation. Farmers not only use seeds. Their role is vital in the
process of conserving and improving plant varieties. By their activities farmers ensure the
evolution of crops. It is through this process of evolution that new varieties are created
through ‘genetic recombination, mutation and hybridisation within and between cultivated
and wild plant populations’. (Correa, 2000: 167) The contribution by farmers to the evolu-

tion and creation of new varieties and the maintenance of plant varieties has been recognised
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in the 1983 International Undertaking on Plant Genetic Resources (IU).

The Convention on Biological Diversity (CBD) has stressed the importance of in situ con-
servation. The convention also created rules regarding access to PGRFA and on benefit
sharing, in the context of states’ sovereignty over such resources. It also outlines what is
required of the Conference of the Parties (COP) to the CBD in regard to intellectual
property rights.
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3

THE FAO’S INTERNATIONAL UNDERTAKING (IU) /
FARMERS’ RIGHTS DEFINED

3.1 THE INTERNATIONAL UNDERTAKING ON PLANT GENETIC RESOURCES (IU)
Fears regarding the intellectual piracy of genetic resources in developing countries were
first voiced in a public forum at the 1983 twenty-second session of the Food and Agricultural
Organisation (FAO). That meeting adopted the International Undertaking for Plant Genetic
Resources (IU) which recognised free access to all plant genetic resources, ‘based on the
universally accepted principle that plant genetic resources are a heritage of mankind and

consequently should be available without restriction’. (FAO, 1987)

The lifespan of the 1983 IU in its original form proved to be limited. At the March 1987
meeting of the FAO Commission on Plant Genetics several industrial countries objected to
the TU arguing that genetically modified materials did not constitute part of the ‘common
heritage of mankind’ and that ‘certain benefits derived from that heritage were considered
the fruits of free enterprise’. (Nijar and Ling, 1994: 279) As a result of this pressure and as
a consequence of the slow progress under the original text, an agreed interpretation of the
1983 1U was accepted. According to this ‘interpretation’, plant-variety rights were excluded
from the common-heritage concept. The ‘interpretation’ allows corporations in industri-

alised countries to patent modified materials and categorise them as new varieties.
Article 5 of the IU that was adopted in 1983 states:

It will be the policy of adhering Governments and institutions having plant genetic
resources under their control to allow access to samples of such resources, and to
permit their export, where the resources have been requested for the purposes of
scientific research, plant breeding or genetic resources conservation. The samples
will be made available free of charge, on the basis of mutual exchange or on

mutually agreed terms.

However, when this declaration was made the model of PBRs (Plant Breeders’ Rights)
used at the time — that is, the 1978 UPOV Convention — clearly stated that the use of
protected varieties as the source material for further variations and the reuse of saved
seeds by farmers was permitted. Since then the 1991 UPOV Convention, in tandem with
the growth of patents on plant materials, including genes, has altered the legal frame-
work ‘in which on-farm conservation and germplasm exchange are to take place’.
(Correa, 2000: 168)

3.2 FARMERS’ RIGHTS DEFINED

Therefore, while UPOV 1991 is fastidious in the protection given to the commercial
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breeding sector, it virtually ignores the rights of farmers who not only use seeds but also are
‘key players in the conservation and improvement of plant varieties’. (Correa, 2000: 167)
The implications for food security in many developing countries of this omission of farmers’
rights could be grave.

Farmers’ rights as a concept was defined by the FAO conference Resolution 5/89 (twenty-
fifth session of the FAO Conference, Rome, 11-29 September 1989) as ‘rights arising from
the past, present, and future contributions of farmers in conserving, improving, and making
available plant genetic resources, particularly those in the centres of origin/diversity. These
rights are vested in the International Community, as trustees for present and future gener-
ations of farmers, for the purpose of ensuring full benefits to farmers, and supporting the
continuations of their contributions, as well as the attainment of the overall purposes of the
International Undertaking’. (Quoted in Tansey, 1999)

The 2001 International Treaty on Plant Genetic Resources for Food and Agriculture
(ITPGRFA) leaves it at the discretion of national governments to implement farmers’ rights.
Protecting farmers’ rights is essential to maintaining diversity within the food chain as it is

the ingenuity of farmers which has created and maintained biodiversity for millennia.

N.B. The concept of farme